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EXERCISE OF POWER DURING MILITARY OCCUPATION: A CASE STUDY
OF MILITARY AND TRANSFORMATIVE OCCUPATIONS
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BIiICbKOBOI TA TPAHC®OPMAILIIMHOT OKYIALI{
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The article examines the legal frameworks of military occupation (MO) and transformative military occupation (TMO),
their impact on the sovereignty of occupied territories, and the peculiarities of implementing occupational authority. Through
an analysis of two case studies — the occupation of Palestine by Israel and Iraq by the U.S. — led coalition, the study
explores how these forms of occupation align with the «status quo ante» principle and compares their political governance
activities. Military occupation is rooted in the Hague and Geneva Conventions, which define its temporary nature, restrict
administrative control over the occupied territory, and mandate the preservation of its status until the conflict's resolution.
Conversely, TMO extends beyond traditional legal regulation, focusing on profound transformations of the political, social,
and economic structures of territories, often justified by human rights norms. Both forms of occupation demonstrate
a tendency to leverage the institution of MO to serve strategic interests; however, they differ in legal foundations, scope
of authority, and their impact on sovereignty. In the case of TMO, extensive reforms are implemented and legitimized
through international law, while MO emphasizes maintaining effective control within limited powers, albeit creating conflicts
over the boundaries of its authority. Overall, regardless of legal boundaries, the commonality lies in using MO as a political
institution to influence the situation in occupied territories in favor of the occupying state. The article concludes that further
research should focus on studying occupation as a political institution (practice) of foreign and international control.

Key words: military occupation, transformative occupation, occupied territories, political institution, Iraq, Palestine,
territorial governance.

Y crTatTi po3rnsHyTO NPaBOBi pamMKU PEXUMIB BilicbkoBOi okynauii (BO) Ta TpaHcthopMaLiiHOi BilCbKOBOI OKynavii
(TBO), ixHin BNAUB Ha CYBEPEHITET OKYNOBaHWX TEPUTOPIN, a Takox ocobnmBOCTi peanisauii okynauinHoi Bnagn. Ha
OCHOBI aHani3y ABoX KewciB — okynauii lNanectuHu I3painem Ta Ipaky koaniuieto Ha voni 3i CLUA, pocnigxeHo, sk ui gpopmm
OKynauii cniBBiAHOCATLCA 3 NPUHLUMNOM 30EpEXEHHS CyBEpPEHITETY Ta 3pOONeHO MOPIBHAHHA LWOAO NOMNITUYHOI Aisnb-
HocTi Bnagn. BO 6a3yeTtbcst Ha Maasbkux Ta XKeHEBCLKUX KOHBEHLSIX, siKi nepeadavatoTb TMMYacoBUI XxapakTep okynavii,
0BMEXEHHSA agMiHICTPaTUMBHOIMO yNpaBsriHHA OKYMOBaHOW TepuTopieto Ta 30epexeHHs il cTaTycy A0 3aBEpLUEHHS KOH-
donikty. Hatomicte TBO BuxoguTb 3a MeXi TpaguUIiiHOrO NpaBoBOro pPerynoBaHHs, CNPSMOBYHOUM 3yCUMNS HA TMUONHHY
TpaHcopMaLilo NOMITUYHOI, coLianbHOI Ta EKOHOMIYHOI CTPYKTYPU TEPUTOPIN, YacTo 3 NOCMIIAHHAM Ha HOPMM 3axXMCTy
npas nognHu. Obuasi hopmm okynaLii 4EMOHCTPYIOTb CXWUMBbHICTb 4O BUKOPUCTaHHSA iHCTUTYTY BO ansa peanisadii ctpa-
TEriYHMX iHTEpECIB, MPOTE PI3HATLCA 3a NPaABOBMMMW OCHOBaMU, 06CAroM NOBHOBAXEHb Ta PiBHEM BMMNMBY HA CYBEPEHITET.
Y Bunagky TBO peanisytotbest MaclutabHi pecbopmu, neritMmizoBaHi Yepes MixkHapogHe npaeo, Todi sik BO 3ocepemxky-
€TbCS Ha MiATPMMaHHI e(PeKTUBHOTO KOHTPOSO B paMkax 0BMeXeHMX NOBHOBaXEHb, arne B TOW e 4Yac CTBOPIOE Konisil
OO MEX CBOIX NOBHOBAXEHb. 3aranom, He3anexHo Big NPaBOBMX MEX, CMiNIbHUM 3anuwaeTbes BUkopucTaHHa BO sk
NONITUYHOIO IHCTUTYTY 3aans BNAMBY Ha CUTYyaLil0 HAa OKYNOBaHWX TEPUTOPISX Ha KOPUCTb AepaBu-okynaHTta. Ctatta
MiACYMOBYE, LLO NOAANbLUI AOCNIIKEHHS MalOTb 30CEPEAUTUCS HA BUBYEHHI OKynaLii Ik NONITUYHOTO IHCTUTYTY (NPaKTUKK)
iHO3EeMHOrO Ta MiXKHApPOAHOrO KOHTPOJIH.

KnouoBi cnoBa: BilicbkoBa OKynaLlis, TpaHchopmaLinHa okynauis , OKynoBaHi TepuTopii, NOMITUYHWIA IHCTUTYT, Ipak,
ManecTtuHa, ynpasniHHA TEPUTOPIAMMU.

Introduction. Military occupation (hereinafter —
MO) is a complex political and legal phenomenon that

of different manifestations of occupation allows us to
identify the peculiarities of the realization of power

causes debate due to its impact on sovereignty, human
rights and political governance of territories. The
problem lies in the need for the occupation authori-
ties to ensure administrative control in compliance
with international humanitarian law and its growing
influence on the political transformation of the region.
Particular attention should be paid to comparing the
concepts of military occupation and transformative
military occupation (hereinafter — TMO) under inter-
national humanitarian law, which manifests itself in
different impacts on the sovereignty and political
governance of the territories. The analysis of cases

during occupation, the impact of different concepts of
occupation on sovereignty, and the approaches of the
occupying power to governance.

The analysis of studies and publications shows
that research on military occupation focuses on its
legal aspects, the relation of real manifestations to
IHL, as well as understanding the relevance of the
concept to current practical challenges [7], [8], [9]-
At the same time, researchers emphasize the grow-
ing influence of human rights on the manifestations
of occupation, which leads to cases of foreign rule
«beyond» the concept of military occupation laid
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down in IHL, in particular in cases of occupation by
a foreign actor [10] and an international (UN) actor
[11], [12]. Some studies are devoted to specific cases
of occupation, which reveal the peculiarities of ter-
ritory management, the activities of the occupying
power [13], as well as comparisons of cases of mili-
tary occupation, determining their success or failure
[14]. It is worth noting that discussions are ongoing
regarding the need to develop the legal concept of
military occupation in accordance with modern reali-
ties, the legitimacy of the transformation processes of
the occupying and international authorities aimed at
protecting human rights [15], [16].

Degree of Problem Elaboration. At the same
time, there are not many works devoted to the politi-
cal aspect of occupation, in particular, approaches to
governance, exercise of power, policies applied, dis-
tribution of power and the place of the local actor in
the occupation. In most cases, they either concentrate
on a single case or focus on the relation to the concept
of military occupation in IHL, the facts of its violation
or compliance. At the same time, military occupation
can be viewed as a political institution, a practice used
by a foreign or international actor in which they either
comply with IHL or not, and go beyond its «limits».
In this context, the question arises whether a foreign
actor uses the institution of military occupation for its
own benefit regardless of its compliance with THL,
whether there is a difference between the impact on
sovereignty and hence on governance in cases of MO
and TMO.

Tasks and objectives. The purpose of the article
is to define the legal framework of the institute of
military occupation, to compare the concepts of MO
and TMO, and to analyze two cases, the occupation of
Iraq and Palestine — with focus on the impact on the
sovereignty of these territories and the policies of the
occupying power (use of the institute).

Main Section. The international legal regime of
military occupation is determined primarily by the
Hague Conventions of 1907 (in particular, the IV
Hague Convention and its annex — the Rules of War-
fare on Land) [3] and the Geneva Conventions of
1949 (in particular, the Fourth Geneva Convention
relative to the Protection of Civilian Persons in Time
of War) [2] and the provisions of the Additional Pro-
tocol to the Geneva Conventions of August 12, 1949,
adopted in 1977 [1]. It is used during armed conflicts
to limit the means and methods of warfare. Being a
part of international humanitarian law (hereinafter —
IHL), these treaties are aimed at protecting civilians
from the effects of armed conflict and those who have
ceased to participate in hostilities. IHL is designed to
limit the consequences of conflicts based on consider-
ations of humanity [5].

Regarding the regime of military occupation, these
documents establish the rights and obligations of the
occupying power and protect the civilian population

in the occupied territories. The institution of military
occupation is a set of legal, political, administra-
tive and military mechanisms that regulate relations
between the occupying power, the civilian population
and the occupied territory. This institution is defined
by international law and was created to regulate situ-
ations when a state or military formation controls the
territory of another state without its consent.

The fundamental principle of MO is that sover-
eignty does not transfer to the occupying party (the
principle of preservation — «status quo ante») until the
conflict is over. This principle stems from the prohi-
bition of the use of force, the inviolability of the ter-
ritorial integrity of states in international law and the
provisions of the above conventions [4, p. 193-197].
The key principles laid down by IHL in the provisions
on MO are: preservation of the status quo of territo-
ries, mandatory application of the provisions of the
conventions in case of occupation and protection of
civilians in time of war [8, p. 68-107].

The establishment of occupation presupposes the
existence of the so-called effective control over the
territory by the occupying power. This concept is
based on an assessment of the real state of affairs,
in particular, whether the state or other entity exer-
cises effective control over the territory. The territory
is considered occupied only to the extent that effec-
tive control has actually been established and can be
exercised, which implies the ability of the occupying
power to perform the functions of an interim govern-
ment in order to implement the provisions of the IHL
Conventions [16, p. 10-15]. So, the MO provides for
the establishment of an occupation regime temporar-
ily carried out by the Occupying Power as a provi-
sional government in the occupied territory. The main
purpose of such temporary administration is to carry
out a set of duties and powers, including administra-
tive management, ensuring public order, observance
of the legal regime, ensuring the basic needs of the
population and compliance with humanitarian norms,
limited management of property and resources in
the occupied territory, compliance with international
humanitarian law, cooperation with international
organizations, etc. These conventions establish that
the government of the occupying power is responsible
for actions committed in the occupied territory, but do
not provide much detail on who exercises these pow-
ers on the ground and how, limiting themselves to the
concept of «occupying powery.

The principle of «preservation» at the heart of
the laws on military occupation implies the idea of
temporary guardianship, which limits the possibility
of constitutional changes that the occupying power
can make. In accordance with these restrictions,
which stem from the list of possibilities of the occu-
pier, the occupying power was to be considered as a
de facto administrator, not a sovereign and reformer
[9, p. 585-594].
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Such governance does not provide for the transfer
of sovereignty until the war is over or annexation, and
the political status of the territories is transformed.
The end of the MO and, accordingly, the operation of
its regime, is possible in three main ways: 1) loss of
effective control — the absence or termination of the
occupying power's real ability to exercise power in the
occupied territory; 2) official consent to foreign mili-
tary presence — legalization of the presence of troops
through voluntary agreement between the parties to
the conflict (implies the consent of the sovereign);
3) legitimate political settlement — reaching an agree-
ment between the interested actors that formally ends
the occupation and establishes new legal relations
(does not imply unilateral annexation) [17, p. 69-72].

However, due to the historical practice of occu-
pation processes and the activities carried out by the
occupying power during various manifestations of
occupation in the second half of the twentieth and
early twenty-first centuries, the concept of MO codi-
fied in IHL has recently been revised by researchers.
This is, among other things, due to the discrepancy
between the actual manifestations and the principles
of IHL, the variety of cases and gaps in the law of IHL,
the unresolved nature of all possible problems arising
in connection with MO, and the growing influence of
international human rights law (hereinafter — IHRL).
One of the concepts that has become the subject of
discussion by researchers is Transformative Military
Occupation (TMO).

The change in approaches to occupation reflects
the evolution of international law and practice of
managing territories in conflict. Transformative mili-
tary occupation differs from military occupation not
only in terms of its goals, but also in the realization
of power. If, according to the logic of the Conven-
tions, the regime of the MO cannot carry out political
transformations of the territories, adhering to the prin-
ciple of «preservation», the TMO regime is aimed at
changing the socio-political structure of the occupied
territory, under the auspices of international law and
human rights principles. The MO involves temporary
control over the territory by foreign armed forces,
while the TMO is aimed at fundamentally changing
the political, social and economic structures of the
occupied territory, based on the provisions of human
rights laws, but with the risk of ignoring local needs
and the participation of the population in this process
[18, p. 2-9].

Such cases, which are referred to as «transforma-
tivey, include, at least, the cases of international ter-
ritorial administration (hereinafter — ITA) of the UN
in Kosovo, East Timor, as well as the occupation by
the USA-led allies in Iraq in 2003. The UN played
an important role in the ever-growing influence of
IHRL during the occupation, which was reflected in
numerous resolutions that defined the powers of inter-
national and foreign actors in the occupied territories,

which significantly expanded them beyond the law of
MOs. And while the ITAs in Kosovo and East Timor
were not defined by the UN as military occupations
at all, in the case of the USA-led coalition's invasion
of Iraq, the UN General Assembly resolution clearly
recognized the USA and UK as occupying powers
and, accordingly, the applicability of IHL to this case,
but also the importance of promoting the protection of
human rights (IHRL) [19, p. 4].

In this article we will focus on two cases of occu-
pation: Israel's military occupation of Palestine and
the transformative military occupation of the USA-
led coalition in Iraq. Through the analysis of the exer-
cise of power and political activities of the occupying
power in these cases, we will trace their correlation
with the highlighted principle of «preservation of sov-
ereignty» in the laws on MO, compare them with each
other, and draw a conclusion on how a foreign actor
can use the institution of MO in practice.

The case of the occupation of Iraq (TMO)

In the case of the occupation of Iraq, after the over-
throw of Saddam Hussein's regime, the UN Security
Council Resolution 1483 was adopted. The resolution
officially recognized the United States of America and
the United Kingdom of Great Britain and Northern
Ireland as the occupying powers within the frame-
work of the unified administration, the so-called
«Administration». The legal basis of the occupation
was recognized by international humanitarian law
(the Hague 1907 and Geneva 1949 Conventions) and
the resolution, respectively.

The Coalition Provisional Authority (hereinafter —
CPA), headed by the Administrator, concentrated all
legislative, executive and judicial power. In the early
stages of the occupation, the Administrator estab-
lished the the Council for International Coordination
to increase international involvement in the humani-
tarian and reconstruction sectors. In July 2003, the
Iraqi Governing Council was also established as the
highest representative local body, which was to pre-
cede the establishment of an internationally recog-
nized representative government [20]. The CPA was
divided into four geographical regions: North, Cen-
tral, South-Central and South, which had common
goals but were responsible to the Administrator for
the respective territory.

Along with the formation of the Transitional
Government Council, the key measures at the initial
stage, under the chairmanship of Paul Bremer, were
the introduction of the policy of de-Ba'athification
(banning the Baath Party) and the disbanding of the
Iraqi army and security agencies. The policy of de-
Ba'athification included the fight against the pan-Arab
political movement, the eradication of the influence
of the former ruling Baath Party on state institutions
[21, p. 1-4].

In March 2004, the Iraqi Transitional Administra-
tive Law (TAL) was adopted, which became the basis
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for the political transition in Iraq. The TAL came into
force on June 28, 2004, after the transfer of sover-
eignty from the CPA to the Iraqi Interim Government
(IIG).

The TAL defined the transition from temporary
to permanent local representation in two stages:
1) approval of the I1G and elections to the provisional
National Assembly (parliament); 2) approval of the
permanent constitution, elections to the National
Assembly, and formation of a permanent government
[22].

During the period of transition of power from the
interim government to the transitional parliament,
the referendum and the election of a permanent par-
liament and government, assistance in coordinating
and implementing this process was provided by an
international actor — the Special Representative of the
Secretary-General and the United Nations Assistance
Mission for Iraq (UNAMI).

The referendum on the permanent constitution of
Iraq was held in October 2005. Its purpose was to
approve a new constitution that would enshrine the
principles of democratic governance and administra-
tive structure [23]. The approval of the constitution
resulted in the establishment of the Republic of Iraq
and the autonomous state entity (subject of the fed-
eration) of Iraqi Kurdistan. The main provisions of
the Iraqi constitution included the declaration of the
country as a federal state that recognizes the multi-
national and multi-religious nature of its population.
In addition, significant powers were delegated to the
regions, which provided greater autonomy to local
authorities and consolidated the structure of power
distribution between the center and regions (gover-
norates) [6, p. 170-177].

The parliamentary elections of December 15,
2005, were held as part of the process of finalizing
the establishment of a permanent government. Voters
elected 275 members of the Council of Representa-
tives, with more than 7,000 candidates running. These
elections became a key stage in the formation of a
multi-party government in the new Iraqi political sys-
tem [24]. The main players were political coalitions:
1) Unified Iraqi Coalition — 41.19% (mainly Shiite
coalition); 2) Iraqi National List — 8.02% (mainly
represented secular, cross-community alternative);
3) Kurdistani Gathering — 21.67% (consisted of Kurd-
ish parties that supported federalization); 4) Tawafoq
Iraqi Front — 15.09% (a coalition of Sunni Arab par-
ties and movements), initially boycotted the political
process, but later joined the elections in an attempt
to maintain influence on political decisions that they
considered threatening to the Sunni community.

The process of forming the government was com-
plex and required negotiations between ethno-reli-
gious groups. Jalal Talabani (Kurd) was elected presi-
dent, emphasizing the important role of the Kurdish
community in the new political system. After several
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months of consultations, Nouri al-Maliki (Shiite) was
elected Prime Minister, representing the United Iraqi
Alliance and trying to form a different ethno-religious
composition of the Cabinet. The political structure
of the new government reflected the distribution of
power among the main ethnic groups, but maintained
internal tensions over different views on federaliza-
tion, power sharing, and economic control over oil
resources.

After the transfer of power to the IIG, the US pres-
ence in Iraq has been transformed into other forms.
One of the main institutions, the US Embassy in
Iraq, became the largest American embassy in the
world. In 2008, through the mechanism of the Status
of Forces Agreement (SOFA) with the Iraqi govern-
ment, the legal framework for the US military and
expert advisory presence in the country was formed,
which guaranteed a gradual reduction of the US mili-
tary contingent. From direct control of the territory,
the US activities were reorganized into political and
economic support of the Iraqi government and mili-
tary presence to fight threats. With the signing of the
Agreement on Troop Reduction and Strategic Partner-
ship between the United States and Iraq in 2008, the
occupation was effectively ended. According to this
agreement, all U.S. combat troops were to leave Iraq
by the end of 2011, which happened in December of
that year.

Analyzing the political activities of the
Administration during the period of occupation, we
can identify the following measures [25]:

1) Implementation  of  the  policy of
de-Baathification, which essentially removed from
the government the former top government circles
and administrative staff, as well as a significant part
of the Sunni community of the country;

2) Creation of the Iraqi Armed Forces, the
Ministry of Defense, the Intelligence Service and
other security and law enforcement agencies, as well
as the prohibition of «unofficial» local armed groups;

3) Human rights reform, which included the
implementation of internationally recognized human
rights standards and the creation of an institutional
framework for the observance of human rights in Iraq;

4) Criminal code reform and judicial reform,
which repealed many provisions of the previous
criminal code and provided for the establishment of a
Central Criminal Court;

5) Comprehensive economic sector reforms aimed
at transforming the Iraqi economy from a centralized
to a market economy dominated by the private sector;

6) Adoption of a number of anti-corruption
measures aimed at the formation of anti-corruption
institutions and ensuring the accountability of civil
servants [26, p. 195-208];

7) Ensuring the «transition of sovereignty» from
the previous regime to the Iraqi Interim Government
(IIG) in order to adopt a new Constitution, proclaim
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the state, form government bodies and a new political
elite;

8) Ensuring the US military presence after the
formal end of the occupation through agreements
with the new sovereign.

To ensure continuity of legislation, a number of
institutions were established and laws were passed.
The Electoral Commission and the Joint Detainee
Committee were established to coordinate detention
policies between the IIG and the US-British multina-
tional forces that remained in Iraq after the occupa-
tion. Electoral laws, a law on political parties, and an
order disqualifying certain individuals from running
for or holding public office were adopted, aimed at
stabilizing the political process after the transition
of power. One of the key steps in this direction was
the decision that the laws adopted by the CPA would
remain in force until they were repealed or amended
by a lawful act of a new sovereign government.

Therefore, in the area of state-building, the
occupation administration was able to lay the foun-

dations for the development of a liberal democratic
state with international human rights standards
and a market economy in a short period of time.
At the same time, domestic politics was character-
ized by processes related to Iraq's historical fea-
tures and the Allied invasion: polarization of ideo-
logically opposed groups, isolation of the part of
the population that, according to the logic of de-
Baathification, was losing access to power, and a
fierce struggle against those who did not «fit» into
Iraq's new democratic structure. These three pro-
cesses were clearly opposed to the principles that
the Administration laid down as the basis of Iraq's
governance (democracy, human rights protection,
and decentralization). This ultimately determined
further threats to Iraq's national security, lack of
national unity and civil wars, as well as a surge in
terrorist activity.

For this case, we propose below a model of the
transformation of Iraqi state sovereignty during the
occupation, model 1.

Before the

occupation:

Military Occupation:

After the

*—> q
A occupation:

Republic of Iraq

foreign actor

Coalition Provisional

Authority (CPA):

Republic of Iraq

Saddam Hussein's

Iraqi Interim Government

The first new

Elections

regime (IG): legitimate
local actor government of
democratic Iraq
Sovereign «Transition of sovereignty»¥ Sovereign

Interim Law, Reforms, Draft

Constitution, Referendums,

Note. The so-called «sovereignty problem» was already resolved in the UN Security Council Resolution that defined the
transformational power of the CPA, which legalized its right to implement the «transition of sovereignty». The loss of legitimacy of
the previous regime was internationally recognized by an international actor.

The case of the occupation of Palestine (MO)

Since 1948, Israel's occupation of the territory of
Palestine has continued in various territorial dimen-
sions. Israel maintains control over large parts of the
West Bank and East Jerusalem, despite UN resolutions
calling for an end to the occupation and the establish-
ment of a Palestinian state. The conflict remains unre-
solved, periodically shifting from decline to escalation.

The UN has adopted a number of resolutions rec-
ognizing East Jerusalem, the Gaza Strip, the West

Bank and the Golan Heights as occupied, including
Resolutions 242 (1967) and 338 (1973), which call
for an end to the occupation and the start of a peace
process. General Assembly Resolution 225 (2011)
reaffirmed the sovereignty of the Palestinian people
over these territories. The legal framework of the
occupation is determined by the Hague Convention
of 1907, the Geneva Convention of 1949 and the rel-
evant UN resolutions (S/RES/242 (1967), S/RES/338
(1973), A/RES/66/225 (2011)) [27], [28], [29].
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The occupation of the Palestinian territories began
in 1948 during the first Arab-Israeli war, when Israel
occupied a large part of the territory allocated by the
UN mandate for the creation of a Palestinian state.
After the Six-Day War of 1967, Israel occupied East
Jerusalem, the West Bank, the Gaza Strip, the Sinai
Peninsula, and the Golan Heights. They were gov-
erned by a military administration that regulated all
aspects of life through orders, including the adapta-
tion of previous legislation [30, p. 81-121]. The legal
system of the occupied territories was complex, as
Israel defined them as «disputed» rather than occu-
pied. According to Israel's logic, IHL was applied
«de factoy», and previous laws in force in these ter-
ritories were valid in the absence of contradictions
with military orders of the occupation administra-
tion. Under such circumstances, Israel does not
recognize violations of ITHL if politically motivated
decisions contradict it [31]. There were no mecha-
nisms of influence for the Palestinian population,
and the administration was carried out through the
Ministry of Defense with the involvement of civil-
ian personnel, under the general subordination of the
Israel government.

An important event was the creation of the Pales-
tinian National Authority (PNA) in 1994 as part of the
Oslo Accords. The territories were divided into zones
A, B, and C with different levels of Israeli and Pales-
tinian control. The PNA received legislative, execu-
tive and judicial structures [32]. In 2006, Hamas elec-
tion victory led to a political split between Hamas and
Fatah, which complicated governance and deepened
the crisis. The full functioning of the autonomy is
constantly under the influence of interrelated factors:
internal crisis, pressure from Israeli policy in the occu-
pied territories, and outbreaks of violence between
the populations of Israel and Palestine. These factors
undermine both the negotiation process around a set-
tlement and the progress of the PNA's functionality.

Despite internal reforms and UN support, these
problems slow down state-building [33, p. 4-6]. Gen-
eral characteristics of governance of the occupied
territories: 1) higher power has always belonged to
Israel, 2) evolution of the power structure through
negotiations, 3) the creation of the PNA was an
important change, but its activities were under pres-
sure from Israeli policy and directly dependent on the
settlement of the problem as a whole, 4) strengthen-
ing of Hamas and loss of unity, which contributes to
weakness, 5) continued violence.

Analyzing Israel's political activities during the
period of long-term occupation, we identify the fol-
lowing measures:

1) Annexation and colonization. At the initial
stage, the territories were not completely isolated, but
Israel annexed East Jerusalem, expropriated about
40% of Palestinian land, established around 125 Jew-
ish settlements, and the Jewish population on OT

reached near 60 thousand. Palestinians were involved
in the Israeli economy, but they were forbidden to
develop their own industry, limited mobility and pow-
ers of local municipalities [34, p. 30-32]. Of the more
than 675,000 hectares of state land in the West Bank,
99% is intended for Israeli citizens, while in Area C,
only 1.5% of Palestinian construction applications
were approved from 2016 to 2021, which is many
times less than the number of demolition orders. At
the same time, more than 23,696 housing units were
built in Jewish settlements in Area C between 2009
and 2020 [35].

2) Economic integration and restrictions. Prior
to the First Intifada, up to 108 thousand Palestinians
worked in Israel and were integrated into the general
market, which was characterized by a general level of
income growth [36]. However, the development of the
local economy was hindered by restrictions prevent-
ing industrial establishment and by Israel’s control
over land and water resources [34], [37, p. 175-181].
After the second intifada, the unemployment rate
among Palestinians reached 32.6%, and the share of
the labor force employed in Israel decreased from
30% in 1992 to 7% in 1996 [34, p. 35-40].

3) Control over movement and access to
resources. Palestinians are forced to obtain permits
to move through checkpoints. After the introduction
of the division into control zones A, B, C, the Pal-
estinian population is concentrated in scattered areas,
while Israel controls borders of the most of the terri-
tory as well as key resources [38, p. 104-137]. Israeli
water consumption in the occupied territories is 4
times higher than that of Palestinians. Only 13% of
East Jerusalem is reserved for Palestinian construc-
tion, while Israeli settlements occupy 35% of the ter-
ritory [39].

4) Social and legal restrictions. The Palestin-
ian population is subject to military courts, which
mostly hand down guilty verdicts and were criticized
for being biased, while Israeli settlers are subject in
Israeli civilian courts [39].

5) Isolation of the Gaza Strip. In 2005, Israel with-
drew from the Gaza Strip, but imposed a blockade
since 2007. Permanent isolation and military opera-
tions, such as «Cast Lead» (2008-2009) and «Opera-
tion Protective Edge» (2014), have significantly wors-
ened living conditions in Gaza [35].

The International Court of Justice has concluded
that Israel's policies and practices in the occupied Pal-
estinian territories grossly violate the right of the Pal-
estinian people to self-determination. These actions
lead to the fragmentation of the territories, change
the demography, undermine the development of the
Palestinians, and deprive them of sovereignty over
their own resources. The prolonged nature of these
violations increases their destructive effect, endanger-
ing the realization of the right to self-determination
[40, p. 65-73].
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It is also important to note that the overall Israel's
occupation policy has evolved from «colonization»
(integration) to «isolation». The former did have a
certain positive impact on the coexistence of the pop-
ulation, the economic situation of the Palestinians,
and contributed to the reduction of violence. How-
ever, its failure was caused by political uncertainty,
which led to the uprising and Israel's transition to the
policy of «isolation» after the PNA received «limited
sovereignty» [34, p. 39-41]. In both cases, it looks
like the primary goal was a politically motivated goal
of establishing its own influence in the territories.

Israel justifies the vector of its policy by the fact
that the initial period of occupation, the integration of
Palestinians into a single market and the provision of

social services, did not stop the violence. The move to
isolation and increased control was a reaction to the
escalation of the conflict and terrorist threats. At the
same time, Palestinian logic suggests that violence and
terrorism are the result of the occupation policy and
stagnant negotiations, while for Israel, radical measures
are a response to these threats. However, no stage of the
occupation policy has solved the problem of the status
of Palestine, but only generated cycles of temporary
«calm» and «new outbreaks» of violence. This situation
shows that without resolving the issue of sovereignty,
any policy will remain unstable and doomed to failure.

For this case, we propose below a model of the
transformation of Palestinian state sovereignty under
occupation, model 2.

(until 1948), the UN
Partition Plan for

foreign actor

Palestine (Resolution

181)

Before the Military Occupation: After the
. ~— > .
occupation: occupation:
The British Mandate Israel: Not resolved,

completion
depends on the
resolution of the

«sovereignty

Israel proclaimed
sovereignty over the
territory it had been
allocated, but the

PLO and PNA (proclamation
of the State of Palestine, Oslo
Accords):

local actors («limited

problem» between

the actors.

Palestinian state was sovereignty»)
not created,
beginning a long

series of wars

Palestinian
sovereignty is
undefined due to war
and multilateral

occupation

Divided control zones:
Areas A, B, C, with a total
blockade of the Gaza Strip.
There is no «transition of
sovereignty», it depends on

the negotiation process.

v

Note. As we can see, the so-called «transition of sovereignty» does not occur as in case 1. The «problem of sovereignty» depends
on the negotiations of the interested actors. During this period, the occupation has become a long-term one, and the decisions and
activities of the occupying power affect both the general situation around of Palestine and the institutional capacity of the PNA on

sovereign territory.

Conclusions. The analysis allows us to answer
the arised research questions. Does a foreign actor
influence the occupied territories for its own benefit? —
Yes. Despite this commonality, is there a difference in
manifestations between the MO and the TMO? — Yes,

there is no «transition of sovereignty». But in the first
case, it was legitimized through the right of the strong,
and in the second case, it is blocked by an interested
actor in the external space, while the same actor takes
personally motivated measures in the internal space.

14



PerionanbHi ctyaii, 2024

Difference: the «sovereignty problem» is solved,
which contributes to the end of the occupation on the
one hand, and empowers the occupier on the other.
Commonalities: activities that go beyond the role of
the «interim governmenty that adheres to the principle
of preservation, albeit to a significantly different
extent. In the first case, openly and legitimately based
on on the recognition of an international actor, and
in the other, disguisedly, avoiding recognition of IHL
principles.

General conclusion. In both cases, both MO
and TMO, there is a contradiction with the inherent
principle of status quo ante in IHL regarding military
occupation. Through occupation, a foreign actor,
albeit temporarily, has full power, backed by force. If
the international community or a local actor detects
that a foreign actor is going beyond the principles
of IHL (MO) or other accepted legal frameworks
(TMO), there are no tools or mechanisms to deter it.
The very fact of establishing a military occupation
demonstrates the real balance of power and the

advantage of one of the parties. Therefore, in the event
of an MO, even if it fits within or goes beyond the
legal requirements, the author argues that a foreign
actor may use the institution of military occupation
for politically motivated mercenary purposes.
During the occupation, a foreign actor may take
measures that significantly change the economic,
social, demographic, and political situation in the
occupied territory. In other words, the right of the
strong is realized in practice through the institution
of military occupation, which can become a tool for
weakening the opponent and strengthening its own
influence, and follows military intervention. In this
case, the difference between the MO and the TMO
is the legal basis of the occupation regimes and the
breadth of their powers. However, what remains
common is the use of the institution of occupation
in accordance with their own interests, within
these established limits. It is proposed to continue
the study of occupation as a political institution of
foreign, international control.
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